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ROAD TRAFFIC AMENDMENT BILL (NO. 2) 2007 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the chair; Hon 
Jon Ford (Minister for Regional Development) in charge of the bill. 

Clause 2:  Commencement - 
Committee was interrupted after the amendment moved by Hon Jon Ford (Minister for Regional Development) 
had been partly considered. 

Hon JON FORD:  Miraculously, this fantastic written response to the question of Hon Peter Collier has arrived.  
This bill introduces the concept of a novice driver.  The definition relates basically to the graduated demerit 
points provisions and the zero blood alcohol content provisions.  The graduated demerit points provisions will 
not commence immediately after this bill passes.  To permit necessary computer system changes to occur, the 
definition will be required.  However, in respect of the zero blood alcohol content provisions, this amendment 
will enable the definition clause to commence immediately following assent.  The zero blood alcohol provisions 
may also promptly commence.  

Hon Peter Collier:  So, will the graduated demerit points not commence immediately? 

Hon JON FORD:  That is right; they will not commence immediately after this bill passes.  

Hon Peter Collier:  Why is that? 

Hon JON FORD:  It is to permit necessary computer system changes to occur.  There is a lag in the preparation 
to allow that to occur. 

Hon Peter Collier:  When will that occur? 

Hon JON FORD:  I am advised that it will be some time in 2008. 

Hon PETER COLLIER:  I was not going to pursue this, but I might at this stage.  I would like a little more of a 
definitive response.  The minister said “some time in 2008”.  Why is there no clear date for the introduction of 
the system?  Why does the development of the program within the system for graduated demerit points require 
up to another 12 months? 

Hon JON FORD:  I am advised that it is likely to occur in the second half of next year.  That is because there is 
a programming queue.  On top of that, the complication is that the program will need to differentiate between 
pre-commencement demerit points and post-commencement demerit points.  Therefore, it will require quite a 
complex specification.  As a result, there is a need for certainty about what is contained in the bill before the 
specifications for the contract for that program are written.  
Amendment put and passed. 

Clause, as amended, put and passed. 
Clause 3 put and passed.  
Clause 4:  Section 59B amended -  
Hon SIMON O’BRIEN:  There is probably a really difficult way of doing this, but I am going to try to find an 
easy way.  I am not sure whether I will be successful, of course.  This is one clause among many that refers to 
the deletion of terms such as “percentage of alcohol in his blood of or exceeding 0.15%” and the insertion of new 
wording - in this case, “blood alcohol content of or above 0.15g of alcohol per 100ml of blood”.  There are quite 
a few examples of such amendments in this bill.  Can the minister advise whether all of these references to 
percentages of alcohol in the blood relate to the adoption of the national standard definition that I discussed 
during my second reading contribution?  I think I referred to it a bit earlier this afternoon.  To make clear what I 
am getting at with this question, are all the amendments such as this one related to that standard, or are there 
some other changes in this bill that relate to percentages of alcohol in the blood?  For example, is it a varying of 
the standard for an offence of drink-driving?  Are there any changes of that sort or is it simply that numerous 
consequential minor amendments need to be made to satisfy the definition? 

Hon JON FORD:  No, it is not limited to the national standard.  Currently, there is a conversion so, as such, it is 
a technical amendment that parliamentary counsel is trying to put in place to get away from what normally 
happens.  At the moment the language uses a conversion.  It talks about grams of alcohol per millilitre of blood 
being deemed to be a percentage.  The calculation is done in one’s head and one ends up with the percentage of 
alcohol.  Parliamentary counsel is asking why that should be done; we should talk straight up about grams of 
alcohol per millilitre of blood.  As such, it avoids the conversion. 
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Hon SIMON O’BRIEN:  I thank the minister for that.  I confess that I phrased the question in a clumsy way.  I 
probably should have done it the other way around.  I wanted to ascertain for the record that these are what the 
minister has called technical amendments of the nature he has described rather than a policy change to the levels 
of alcohol content for various offences at .02, .05 and .08.  Obviously, a little later on we will be talking about 
novice drivers who are charged from a .00 per cent reading.  I wanted to get that clear for the record that the vast 
majority of these amendments to references to percentages of blood alcohol and so on are purely technical and 
that they are all motivated by the same need for clarification.  It is for that reason that I raise the point in relation 
to this clause so that others who perhaps view this committee stage at a subsequent date will know it is the 
reason I am not raising similar questions on all the similar clauses, or at least I do not intend to. 

Clause put and passed. 

Clauses 5 to 7 put and passed. 

Clause 8:  Section 64A amended - 
Hon MURRAY CRIDDLE:  We talked about .00 per cent blood alcohol content earlier on.  This clause deals 
with a rate of .02 per cent for probationary drivers.  I need to know the distinction that applies to each group.  I 
ask the minister to define which group an alcohol content of .00 per 100 millilitres of blood applies to and who is 
represented by that group, as well as the rate of .02 and probationary drivers.  There is some confusion among 
those of us who do not quite get the message that is being passed on.   

Sitting suspended from 6.00 to 7.30 pm 

Hon JON FORD:  In answer to Hon Murray Criddle’s question: zero is the level for a novice; zero to .02 is for 
recently-disqualified people, so those people with form - 

Hon Peter Collier:  What was that one again? 

Hon JON FORD:  Zero to .02. 

Hon Peter Collier:  To .05? 

Hon JON FORD:  No.  The figure is zero for novices; zero to .02 for those who have been recently disqualified 
for a drink-driving or alcohol-related offence; and then .05 for everybody else.  

Hon MURRAY CRIDDLE:  I take the minister to the Road Traffic Act 1974.  Page 81 refers to “probationary 
drivers”; the minister did not mention probationary drivers.  Page 81 of the Road Traffic Act 1974 states that a 
blood alcohol content of .02 per cent is for novice drivers or probationary drivers.  Will the minister clarify the 
act in relation to that page?   

[Quorum formed.] 

Hon JON FORD:  Now I think I understand!  Under the new concept of a novice, there is a zero blood alcohol 
limit.  That category also includes probationary drivers, and the driver - no matter who he or she is - is always 
charged at the higher limit of blood alcohol content.  If a novice or probationary driver were found to have a 
blood alcohol level of .08, he would be charged with that level, although the limit is zero.  If a person is a fully 
experienced driver, the limit of .05 applies, which is the starting point.  Essentially, there are three starting 
points: for a novice it is zero and everything to the right of that; for recently disqualified drivers who have been 
disqualified because of an alcohol-related driving offence it is .02; and for everybody else the starting point is 
.05 and everything to the right.  Those are the base tolerances before the charge applies.  Is that clear?  If a 
person is a novice driver, and that includes probationary drivers, the limit is zero; that is the allowable alcohol 
level in a person’s blood.  The allowable blood alcohol level for a driver who has been recently disqualified 
because of an alcohol-related driving offence is .02, and for the rest it is .05. 

Hon MURRAY CRIDDLE:  I go back to page 81 of the Road Traffic Act 1974, where section 64A is 
“Probationary driver driving with 0.02% blood alcohol content”.  I guess that now has another definition.  The 
point I make is that - going on what the minister just said to me - for a probationary driver the blood alcohol 
level is zero, so a novice and a probationary driver are still one and the same.  Now we are talking about .02.  
However, I thought the minister said that zero was the threshold.   

Hon PETER COLLIER:  I want to add to this, because I am a little confused about the threshold level for a 
novice driver.  As I understand it - I think the minister has been quite unambiguous - the threshold level for a 
novice driver is zero tolerance.  I am even more confused given what Hon Murray Criddle said, not because of 
the way he said it but because of the point he raised.  When this bill was in the consideration in detail stage in the 
other place, the member for South Perth said that he understood that if a novice driver tested positive for alcohol 
and was below .05 and above zero he would not lose his licence.  I did not think that that was right.  The minister 
replied that if the blood alcohol content registers, but is below .02 he would incur three demerit points and no 
cancellation of his licence.  The minister stated that.  Is the minister wrong?   
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Hon JON FORD:  There is a different range of penalties for each offence.  I am advised that from zero to .02 
and from .02 to .05 there is another range of penalties.  Although a novice driver’s threshold is zero, if he is 
found with a blood alcohol level between .02 and .05, he will not be charged with exceeding the zero level; 
rather, he will be charged with the offence that applies to a level between .02 and .05.   

Hon Peter Collier:  What about between zero and .02?  

Hon JON FORD:  The new offence that this bill creates will apply.  The zero level is new.  Clause 35 deals with 
that particular charge.   
Clause put and passed.  
Clause 9 put and passed.  

Clause 10:  Section 65A inserted -  
Hon SIMON O’BRIEN:  I know how keen the minister is to field questions of a technical nature; therefore, I 
shall oblige.  We have already noted that subsequent to the passage of this bill - I think it will pass - what we 
now know as a .08 offence will be the equivalent of the former .08 offence, for example.  The terms and 
standards that we are used to are being translated into this new form of definition.  Basically, what is now known 
as a .08 represents eight milligrams of alcohol per hundred millilitres of blood.  Is that correct?  Is it eight grams 
or milligrams?  

Hon Jon Ford:  It is .08 grams per 100 millilitres.   

Hon SIMON O’BRIEN:  Yes, .08 grams per 100 mls is .08.  The fresh equivalent will still be regarded as .08.  
We have also discussed that it will cost a lot of money to buy the new equipment.  We have been told that it will 
cost $2 million in Western Australia and $23 million nationally.  I am wondering why we need new equipment if 
the two .08s are the same - to continue with that example.   

Hon JON FORD:  I am advised that the change is necessary because of the way the equipment expresses the 
results of the test.  Some equipment can be modified but some equipment cannot be modified and that equipment 
cannot express the sample in grams per litres of breath.   

Hon SIMON O’BRIEN:  I thank the minister for that explanation.  At least that puts it on the record.  What will 
happen with the old breathalyser kits that will not be useful or lawful?  Will they be disposed of by the police 
and will they be made available to the members of the general public?  I might know someone who could use 
them!  
Hon JON FORD:  The advisers know that they will be disposed of in the normal manner.  However, they 
cannot express what that normal manner is.  I am happy to take that on notice and to later advise the member of 
the disposal methods.   
Clause put and passed.  

Clauses 11 to 19 put and passed.  

Clause 20:  Sections 54, 55 and 56 replaced - 
Hon PAUL LLEWELLYN:  This is the clause that has given the Greens (WA) some concerns about how this 
bill has been put together.  The terms “grievous bodily harm” and “bodily harm” are defined in proposed section 
49AA, which is inserted by clause 19.  Those terms will have the same meaning as under the Criminal Code.  
Clause 20 then sets out to apply the principles of “bodily harm” and “grievous bodily harm” to a certain incident 
or scenario.  Clause 20 replaces sections 54, 55 and 56 with proposed new sections 54, 55 and 56, which will 
significantly change the current arrangements.  I want to go through these proposed new sections point by point 
to see whether some clarity can be provided on how these new sections will come into operation.  Before I do 
that, I note that proposed new section 54(3) sets out new penalties.  I ask the minister: what level of consultation 
took place on the redrafting of this entire section and, in particular, the setting of those penalties?  Was any 
broad, community-based consultation undertaken?   

Hon JON FORD:  There was no public consultation.   
Hon Paul Llewellyn:  None!   

Hon JON FORD:  That is right.   
Hon Paul Llewellyn:  Zero.   

Hon JON FORD:  Zero.  Because the government took the view that after - 
Hon Paul Llewellyn:  - reading the Sunday Times and a few other newspapers.   
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Hon JON FORD:  - that there was no deterrent factor in the penalties that had been applied in recent cases.  As 
we discussed earlier, the government wanted to elevate the deterrent factor.   

Hon PAUL LLEWELLYN:  That is interesting, because my reading of proposed new section 54 suggests that 
there will be a significant increase in the penalties.  I want to go through these proposed new sections point by 
point because I am concerned about the way in which they have been constructed.  I have looked at the 
explanatory memorandum and the parent act.  The sections that will be replaced set out certain duties for drivers.  
I want to make it very clear that the Greens do not have any issue with the requirement or duty to stop 
immediately after an accident and to render assistance or to report an accident and so on.  The question is: how 
will these proposed new sections be put into operation?  Proposed new section 54 states - 

(1) If a vehicle driven by a person (the “driver”) is involved in an incident occasioning bodily 
harm to another person, the driver must stop immediately after the occurrence of the incident 
and for as long as is necessary to comply with subsections (2) and (6).  

(2) If a vehicle driven by a person (the “driver”) is involved in an incident occasioning bodily 
harm to another person (a “victim”), the driver must ensure that each victim receives all the 
assistance, including medical aid, that is necessary and practicable in the circumstances.  

The spirit of that is clear.  It talks about a driver being involved in an incident, but there may not be any causal 
link between the driver and the incident.  Can the minister indicate to me whether, in the operation of this 
proposed new section, there will need to be some causal link between the driver and the accident?   

Hon JON FORD:  If one, two, three or four vehicles were involved in an accident that occasioned bodily harm, 
all those drivers would be required to render assistance if possible.   

Hon PAUL LLEWELLYN:  There is no intention on my part to deny that, under normal circumstances and in 
any situation, there should be an obligation to render assistance.  However, we have to refer to proposed new 
section 54(3), which outlines the penalties that will be applied.  I am just trying to work out how this package of 
amendments will play itself out.  

Proposed new section 54(2) reads - 

If a vehicle driven by a person (the “driver”) is involved in an incident . . . 

There may be no causal link in an incident that occasioned bodily harm to a person who is described in this 
proposed new subsection as a victim.  If there is no intentionality or causal link, is it reasonable to say that the 
person who suffered some bodily harm is effectively a victim?  In what sense is that person a victim if there was 
no intention to cause harm?   

Hon JON FORD:  There does not need to be any intent.  We are talking about an accident.  There does not need 
to be any intent involved when a person who is driving down a road knocks somebody over; that driver must 
render that person assistance.  There are defences.  For instance, a driver may be physically unable to render 
assistance.  Another example is that of a driver of a truck who did not realise that somebody had walked under 
the rear wheels of the truck because the truck was so large that he did not feel the impact or see it happen.  That 
is an example of a defence.  The bill recognises that there will be some situations in which a defence will need to 
be applied.   

Hon PAUL LLEWELLYN:  The point I am trying to make is that we now have a victim of circumstance.  
There may not be a causal link or intention, but there is a victim of circumstance.  It is possible - 

Hon Peter Collier:  What do you mean by a causal link?   

Hon PAUL LLEWELLYN:  Proposed new section 54(2) states - 

If a vehicle driven by a person (the “driver”) is involved in an incident . . .  

This proposed new subsection is referring to a person who is involved in an incident but who may not have 
caused the incident.  In some circumstances the person might have been caught up in an accident himself or 
herself.  Is it not possible for that person to be caught up in a situation, in that the person may not have caused 
the action that created the accident but has been involved in it - there was no intentionality or causal relationship 
but the person is there?   

I now want to come to penalties.  Another issue is that there is a victim.  I tend to believe that victims are usually 
victims of circumstance, but victims can be victims of intentional crime or intentional bodily harm.  In this 
instance, the victim is simply a victim of circumstance without any intentionality.  Regardless of the fact that 
there is no intentionality, the penalties that will be applied assume that there is some kind of intentionality.  Does 
identifying another person as a victim imply that there is some guilt or fault?   
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Hon JON FORD:  Another example we could use in regard to the question that there does not have to be any 
intent is Hon Paul Llewellyn could be sitting at a set of lights.  A motor cycle runs into him and the rider is on 
the road severely injured.  Hon Paul Llewellyn did not cause the accident but he is required to render that rider 
assistance.  That provision is contained in the current act; it requires Hon Paul Llewellyn to do all that.  The bill, 
which will amend the act, compartmentalises that scenario.  Section 54(6) of the Road Traffic Act 1974, “Duty 
to stop in case of accident, etc.” states - 

In addition to the obligations set out in subsection (1) it shall be the duty of any person, who in the 
course of using a vehicle on a road or in any place commonly used by the public or to which the public 
is permitted to have access has caused injury to another person, to render such person all such 
assistance as may be necessary or practicable under the circumstances, including the obtaining of 
medical aid . . .  

It goes on. 

The CHAIRMAN:  Guilt is not an element. 

Hon JON FORD:  No.  The Chairman is right and I thank the Chairman for that.  Guilt is not an element of the 
decision.  It does not matter who the person is or what the circumstances are, if he or she is part of an accident 
and there is an injured person as a result of the accident, he or she is required to render that person assistance. 

Hon PAUL LLEWELLYN:  Let us go on then to proposed subsection (3), which states - 

A person who contravenes subsection (1) or (2) commits a crime. 

The penalty for that is imprisonment for 20 years if the incident occasioned death, 14 years if the incident 
occasioned grievous bodily harm but not death, and 10 years in any other circumstance.  Is this the same penalty 
for dangerous driving causing death or grievous bodily harm? 

[Quorum formed.] 

Hon JON FORD:  Yes.  Section 59 of the Road Traffic Act 1974 under the heading “Dangerous driving causing 
death, injury, etc.” states - 

(1) If a motor vehicle driven by a person (the “driver”) is involved in an incident occasioning the 
death of, or grievous bodily harm to, another person and the driver was, at the time of the 
incident, driving the motor vehicle - 

. . .  

(b) in a manner (which expression includes speed . . .  

There is a range of different circumstances, including alcohol.  The offence under subsection (3) is - 

(a) if the offence is against subsection (1)(a), or . . . against subsection (1)(b) and is 
committed in circumstances of aggravation, to a fine of any amount and to 
imprisonment for - 

(i) 20 years, if the person has caused the death of another person; 

(ii) 14 years, if the person has caused grievous bodily harm to another person . . .  

Hon Peter Collier:  It’s up to that. 

Hon JON FORD:  Up to; that is right. 

Hon PAUL LLEWELLYN:  These are presumably the penalties available up to these maximum limits.  In this 
instance when someone might be incidentally involved in an accident but nevertheless involved in an accident in 
which someone is killed, maimed or hurt grievously, are we saying that the penalty regime for that circumstance 
is similar to a penalty regime applied to dangerous driving - a clear, reckless and irresponsible activity?  Are we 
equating these two circumstances?  Is that what is happening here? 

Hon JON FORD:  The important point is that these are maximum penalties.  The court will decide the extent of 
the penalty for a person who is charged with the offence of failing to stop and render assistance, depending on 
the circumstances and the evidence.  The court takes into account all the different circumstances that we could 
debate for months in this place.  The discretion therefore is for the court.  What this does -  

Hon Paul Llewellyn:  It sets the highest bar. 

Hon JON FORD:  It sets a high bar as a deterrent.   

Hon PAUL LLEWELLYN:  What are the comparable penalties in other states for these same offences?  I 
alluded to this in my second reading contribution; that is, 20 years’ imprisonment for being involved in and 



Extract from Hansard 
[COUNCIL - Tuesday, 23 October 2007] 

 p6519a-6527a 
Hon Jon Ford; Hon Peter Collier; Hon Simon O'Brien; Hon Murray Criddle; Hon Paul Llewellyn; Chairman 

 [6] 

walking away from an incident occasioning death; 14 years for an incident occasioning grievous bodily harm; 
and 10 years in any other case, which I understand is up from four years in the current provision in the act.  I 
have two questions.  What are the comparative penalties in other states, and how do the new penalties imposed 
by this bill compare with the current penalties in Western Australia?  Can the minister explain the trend in this 
regard? 

Hon JON FORD:  I am advised that with the exception of one jurisdiction, which has a penalty of 10 years’ 
imprisonment - 

Hon Paul Llewellyn interjected. 

Hon JON FORD:  I am sorry, but I understand that members have this information.  However, for the record, 
with the exception of one jurisdiction, which has a penalty of 10 years’ imprisonment, the applicable penalty in 
most other jurisdictions is around the two-year mark.  

Hon PAUL LLEWELLYN:  In its wisdom, and on the strength of no consultation whatsoever with the Law 
Reform Commission or the Law Society, Western Australia will increase the maximum penalty.  Without broad 
consultation, Western Australian penalties will be increased above the current worst-case 10-year penalty 
outlined in section 61(3) of the Victorian Road Safety Act 1986.  We will increase the penalties to 20 years’ 
imprisonment in the case of a death, and 14 years and 10 years respectively in other cases.  Can the minister 
explain the current penalties in the Western Australian statute and how this bill will increase those penalties? 

[Quorum formed.] 

Hon JON FORD:  Section 54(6) of the Road Traffic Act 1974 expresses it in terms of penalty units, in that a PU 
is equal to $50.  The current penalty ranges between $1 500 and $2 500, plus $2 500 if callous disregard was 
involved, and/or a sentence of imprisonment not exceeding 12 months.  

Hon PAUL LLEWELLYN:  The current penalties are $1 500 to $2 500 in terms of penalty units, with a 
situation involving callous disregard, and a prison sentence of not more than 12 months.  I am not arguing that 
those penalties are incorrect.  The question is: how did the penalty increase from $1 500 and 12 months to 20 
years’ imprisonment overnight?  I must put this trend on the record.  I come from a country just south of 
Zimbabwe in which a government over a period of years systematically put in place laws just like this measure.  
People said it was just a small increment and the penalties were increased a little to make them just a little 
harsher because the magistrates would not have to apply the maximum penalties as they could use their 
discretion.  However, what is the logic behind increasing the penalty from $1 500 and 12 months’ imprisonment 
to a maximum sentence of 20 years or 10 years for a lesser crime?  Can the minister tell me how these increases 
will affect sentencing of people involved in a road traffic incident who for some reason, even callous disregard, 
drive off?  What will happen to sentencing? 

[Quorum formed.] 

Hon JON FORD:  The measure was based on the penalties for dangerous driving causing death under 
circumstances of aggravation, which is an offence subject to 20 years’ imprisonment if it causes death. 

Hon Paul Llewellyn:  What will happen in terms of sentencing?  Are we on an upward trend?  Is this an 
exponential curve going north?  Will we increase penalties from 12 months to 20 years overnight?  What is 
happening in terms of sentencing?  Where is the guidance? 

Hon JON FORD:  This government, hopefully with the support of this chamber and the other place, is hoping to 
send a message of deterrence to people; namely, if a member of the community injures somebody, that person 
needs to render assistance.  In my response to the second reading debate in some dialogue that I had with the 
Leader of the Opposition I talked about the extraordinary circumstances of finding ourselves debating this issue 
again.  In a perfect world full of reasonable people, we would not have to do any of this because people would 
stop and render assistance.  The person in the example did not just fail to stop; he callously failed to render 
assistance.  It is an extraordinary circumstance, and as the Leader of the Opposition pointed out to me, this 
person is not the only one.  People fail to stop and hit-and-run offences continue.  In this particular example, the 
person failed to stop, for which there was a $500 fine, and failed to render assistance, for which there was a 
penalty of an eight-month suspended prison sentence and a two-year loss of licence, and a $300 fine for failing 
to report an accident.  This is not about moral outrage.  It is very clear that under the current act there is not 
sufficient incentive - I understand it is negative motivation - for somebody to stop.  That is what this is about. 

Hon PAUL LLEWELLYN:  There is absolutely no question that it is a heinous and unacceptable thing for 
someone to callously leave someone to die at the scene of an accident.  Statistically, how many of these incidents 
are there?  I ask the minister to start giving me some numbers.  How many times has this exact scenario, or this 
kind of scenario, happened in Western Australia over the past year, five years or 10 years?  Can the minister give 
me some sense of why it is that we are going from a penalty of 12 months’ to 20 years’ imprisonment?  I notice 
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that under proposed section 54(4), an offender can be disqualified from driving for life.  Can the minister tell me 
how many of these instances there have been over the past year, five years or 10 years?  Where is the research to 
back up this kind of legislation?  Is the minister just responding to The Sunday Times?  Proposed section 54(4) 
states - 

If in the opinion of the court an offence under subsection (3) is of a sufficiently serious nature the court 
may make an order disqualifying the offender from holding or obtaining a driver’s licence for such 
period as it thinks fit. 

Where is the guidance in that?  Where is the guidance on what constitutes a fair and reasonable penalty? 

Hon JON FORD:  The guidance is the guidance of the court.  The line referred to by the member is already in 
the present act.  We are not discussing the act, we are debating the bill that will amend it.  However, this bill will 
not amend that part.  It is there to cover the individual circumstances of the person involved.  It could be a person 
who has form and who has continuously broken the law on any number of driving offences; it could be someone 
who has hurt people and property; it could be someone who has hurt himself, or hurt nobody; or it could be 
someone who is constantly speeding and showing disregard for the law.  The court has the discretion to remove 
that person’s licence for life.  The courts already have that power and will still have that power if this bill is 
passed. 

Hon PAUL LLEWELLYN:  We have established that the minister is not able to tell me how many of these 
cases have come before the courts or how many of these scenarios have actually happened, but he has summarily 
increased the penalties.  If a magistrate or judge - judge, in this instance - takes guidance from this legislation, he 
will have the power to remove someone’s licence as he sees fit.  There is no doubt that under some 
circumstances - for example, in the case of serial offenders - drivers’ licences should be removed for a long time, 
if not for life.  However, this bill takes us in a direction that tends towards draconian penalties as a response to 
moral outrage, with no reasonable research or community consultation having taken place.  Can the minister 
explain why that is the case?  What will be the sentencing trends in Western Australia if we put laws such as this 
in place?   

Hon JON FORD:  This is not about moral outrage.  This is about putting effective deterrents in place to make 
people understand that if they cause harm to somebody with a motor vehicle, they have an obligation to stop.  
Unfortunately - we have examples - there is a need for that.  I cannot give the member a number of examples, 
but there are examples.  If the member puts his question on notice, given enough time for research, I will provide 
the member with examples, but it will not make any difference to the government’s attitude, which is that we 
need to provide a strong deterrent.  I have explained that this was not based on nothing.  The government took 
the view that the penalties should be calculated in a similar way to the penalties for dangerous driving causing 
death under circumstances of aggravation.  That offence draws a penalty of 20 years’ imprisonment if death 
occurs.  That was the basis for the penalty.  I accept that the member might argue that the penalty is too stiff, but 
the government takes the view that it will do the job.  With regard to trends in sentencing provisions, it would be 
speculative.  

Hon Paul Llewellyn:  The trend will be clear.   

Hon JON FORD:  If the member has that view, nothing I say will convince him otherwise.   

Hon PAUL LLEWELLYN:  This bill increases the penalties tenfold.  This government will be completely out 
of step with every other state in Australia and the minister thinks the penalties will be low and the sentencing 
period will be short.  It is completely unrealistic.  Nobody is arguing that people should get off scot-free, that 
they should not pay a penalty, but if the penalties are to be increased tenfold, making us totally out of step with 
the rest of Australia, it is like the banana republic situation again.  We are going out on a limb and doing things 
in an excessive way.  It is not a good trend.   

Clause put and passed.   

Clauses 21 to 26 put and passed.   

Clause 27:  Section 104IA inserted -  

Hon PETER COLLIER:  I refer to the accumulation of demerit points.  With the implementation of this act, if 
a novice driver is sitting on three demerit points, does he have another three demerit points until he gets to the 
next four or does he have only one demerit point?   
Hon JON FORD:  He has three.   

Hon Peter Collier:  An additional three?   

Hon JON FORD:  Yes.  There was some confusion between seven and eight demerit points.   
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Hon PETER COLLIER:  In my contribution to the second reading debate I referred to some instances in which 
four demerit points had been accumulated.  Is it correct that it applies once the driver gets to four and that it is up 
to eight for a type 2 novice?   

Hon Jon Ford:  They are okay up to seven, but when they hit eight they are not.   

Hon PETER COLLIER:  If type 2 novice drivers are currently sitting on seven demerit points, how many more 
do they get?   

Hon JON FORD:  Is the member talking about the transitional stage?   

Hon Peter Collier:  Yes.   

Hon JON FORD:  Twelve is the maximum.  If a driver is sitting on seven demerit points when this amendment 
is enacted, he will get another four points because this amendment changes it to a maximum of 12?   

Hon Peter Collier:  Can you have five?   

Hon JON FORD:  As soon as a driver gets the fifth demerit point he will have 12 points, and that is the 
disqualification point.   

Hon Peter Collier:  Then a driver will have only eight demerit points if he gets his licence back within the 
novice period.   

Hon JON FORD:  Yes, that is right. 

Hon PAUL LLEWELLYN:  We know that a person’s risk of having accidents decreases with experience.  
Again, I am not excusing young drivers for doing silly things, but how will disqualifying drivers for three 
months at a time contribute to them gaining experience and taking part in up-skilling programs?  What programs 
are in place to up-skill drivers who make mistakes such as this?   

Hon JON FORD:  Again, this is about a deterrent.  Even if a driver goes through the two years without losing a 
demerit point, his accident risk is still high.  That risk does not drop off until he has been driving for five years.   

Hon Paul Llewellyn:  It is cumulative?   

Hon JON FORD:  Within this is an incentive for the driver.  If he gets through the first two years without 
receiving a penalty, he will have his licence for the first year paid.   

Hon PAUL LLEWELLYN:  Effectively, we have a cohort of young drivers, generally, who we are trying to 
educate to improve their driving skills.  However, we are using a punitive model.  We will take away their 
licences as soon as they make a mistake and in the end give them a cash rebate.  What programs sit alongside 
this to improve the up-skilling of this young cohort of drivers?   

Hon JON FORD:  The kind of experience we are talking about in the first two years under supervision will not 
only minimise the risk to drivers, but also instil in them at an early stage that if they continue to make mistakes, a 
penalty will apply.  It is a learning experience aimed at specific offences.  It is trying to prevent bad habits 
forming at the start of a person’s driving career.   

Hon Paul Llewellyn interjected.  

Hon JON FORD:  That is an argument the member puts.  In my second reading speech I said that if the official 
argument on advanced driving schools and advanced driving courses were applied to young drivers, it would be 
counterintuitive.  It really is bad driving because it gives them more confidence in their road skills than they 
should have.  However, other members in this place, including myself, gave examples of where they thought that 
was not the case.  Official research shows one set of examples, and then other people who have personal 
experiences show another set.  This is the way the government is taking people forward.  Our job in this place is 
to decide what measure we apply to society.  This is what we are offering.   

Hon PAUL LLEWELLYN:  We have heard about these advanced driving courses.  That is not the only kind of 
educational program that people can enter into.  We do not have to put somebody in a car and teach them to go 
around corners quickly and all that sort of stuff.  That is not the kind of education that people who may not be 
paying attention need.  A series of other programs might be available.  If people have made mistakes and we 
break their driving experience up into small segments, we will not move them along the learning curve as 
quickly as we can if we bring them along with us.  This is another example of using a punitive model rather an 
incentive-based model to get better outcomes.   

Clause put and passed.   
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Clauses 28 to 34 put and passed.   

Clause 35:  Section 64AAA inserted - 

Hon PETER COLLIER:  This is the area that I should have referred to when I spoke about the zero to .02 
blood alcohol level.  This is the area that the minister referred to in his comments in the other place.  He said that 
a novice driver who registers with a blood alcohol content below .02 will incur three demerit points and no 
cancellation of the licence.  That would not appear to be my understanding of this clause.  Could the minister 
clarify that? 

Hon JON FORD:  The penalty that Hon Peter Collier is referring to is court imposed.  In regard to demerit 
points, there would be a requirement to have regulations that refer to it as an infringement.  Whilst the current act 
has the power to do that, no regulations have been made.  With regard to a blood alcohol level from zero to .02, 
there is the possibility that a monetary penalty will apply but not a demerit point penalty at this stage.  People 
will not lose their licence.   

Hon PETER COLLIER:  The minister in the other place said that the penalty would be three demerit points 
and no cancellation of the licence.   

Hon JON FORD:  The minister signalled his intention of what he wanted in the regulations for infringement but 
they do not exist in this time frame.   

Hon Peter Collier:  When the regulations are introduced, will it be a case of zero tolerance for alcohol for 
novice drivers?  

Hon JON FORD:  It is zero tolerance for novice drivers.   

Hon Peter Collier:  Sorry.  Will the regulations then bring three demerits?  

Hon JON FORD:  I am advised that that is right.  When the regulations are in place, the penalty will be three 
demerit points.   

The CHAIRMAN:  I just make the point that it is a contravention of the standing orders to refer to debates in 
another house.  It puts members at a disadvantage.  That is not the reason; it is just that we do not recognise what 
is happening in another place.   

Clause put and passed.   

Clauses 36 to 42 put and passed.   

Title put and passed. 
Bill reported, with an amendment.   
 


